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United States District Court 
For the District of Columbia 



IN RE: GUANTANAMO BAY 
DETAINEE LITIGATION; 



ABDULZAHER V. BUSH ET AL. 



Misc. No. 08-0442 (TFH) 

Civil Action No. 05-1623 (RWR) 



petitioners' response to respondents' 
motion for reldzf from scheduling order 

The Court should strike Respondents' motion. First, Respondents failed to confer with 
Petitioners' counsel in violation of Local Civil Rule 7(m). The Court has severely sanctioned 
parties in other cases for less consequential violations of the rule. Second, Respondents filed 
their motion so late — literally, at the last minute, 1 1 :59 p.m., on August 29, 2008 — as to 
secure for themselves in substantial measure the very relief their motion seeks, without a 
ruling on their motion. The Court should not countenance such self-help. 

Alternatively, the Court should deny Respondents' motion. First, the motion makes 
clear that Respondents do not consider themselves bound by deadlines set by the Court. No 
private party would dare treat the Court's deadlines as merely aspirational or be allowed to 
do so. Second, granting the motion would substantially prejudice Petitioners by delaying 
their habeas hearings, contrary to the Supreme Court's admonition in Boumediene that 
Petitioners are entitled to "a prompt habeas corpus hearing" and must no longer be made to 
bear "the costs of delay." Third, Respondents' excuses are unpersuasive; their difficulties 
are of their own making; and their motion is just another delaying tactic. 
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The Court must do more than tell Respondents to go forth and sin no more. The Court 
should order Respondents to adhere to the Scheduling Order. Moreover, to sanction 
Respondents for violating the order and deter future violations, the Court should 
automatically deny all late-filed motions to amend, including motions due by August 29, 
2008, unless a Petitioner waives his objection to a late filing. The Court should fine 
Respondents $10,000 for each of delay in the filing of an original return. Nothing less will 
do to ensure Respondents' compliance with the Court's deadlines and protect Petitioners' 
rights. 

STATEMENT OF FACTS 

On July 8, 2008, the Court held a status conference at which it invited the parties to 
express their views as to how these cases should be managed and scheduled. Respondents 
asked to be allowed until the end of August to file motions for leave to amend factual returns 
in the first fifty cases and to continue filing motions for leave to amend returns at a rate of 
fifty per month after that. See Notice by Resp'ts, Misc. No. 08-442 (July 9, 2008) (Doc. 39). 
Respondents assured the Court that their request for a "short lead time" would best facilitate 
expeditious adjudication of the cases (id,), and that they were "dedicating substantial 
resources to facilitate the expeditious handling of these cases." Id. at Ex. A, Letter from 
Gregory G. Katsas to Hon. Royce C. Lamberth and Hon. Thomas F. Hogan (June 30, 2008). 
The Court gave Respondents the scheduling order they had requested. In so doing, 
however, the Court admonished Respondents to make known to other agencies that 
proceedings in these cases must be a top priority: 



Case1:05-cv-01623-UNA Document 40 Filed 09/08/2008 Page 3 of 12 

I think the government has to understand, they're going to set aside every other 
case that's pending before them in their division, and address these cases first. 
Put them on notice that I expect the corresponding agencies to do the same; 
that they're now in a court process, the Supreme Court has spoken, has asked 
strongly that these be handled promptly. 

July 8, 2008 Hearing Tr. at 82. The Court also warned that delays would be granted only 

"rarely" and only upon a showing of good cause: 

I'm concerned about time and extensions. And whatever I decide, I would 
■ anticipate the parties will follow and that motion[s] for extension will be rarely 
granted. And that any type of extension would have to be approved by the 
court. It makes no sense to set a schedule to make continuances. 

Id. at 60. 

Respondents now request an additional thirty days to complete their filing of the first 
round of returns and offer the Court only their "hope: that they will meet later deadlines, See, 
e.g., Resp'ts' Mot. at 1, and a pledge to strive to do so, id. at 12. Nowhere in Respondents' 
motion do they assure the Court that they will comply with any deadline. It does not take a 
crystal ball to anticipate what Respondents will be telling the Court a month from now. 

ARGUMENT 
I. THE COURT SHOULD STRIKE RESPONDENTS' MOTION. 

A. Respondents Violated Local Civil Rule 7(m). 

1 . Rule 7(m) is not a mere formality. Local Civil Rule 7(m) provides, in 
pertinent part: 

Before filing any nondispositive motion in a civil action, counsel shall discuss 
the anticipated motion with opposing counsel, either in person or by telephone, 
in a good- faith effort to determine whether there is any opposition to the relief 
sought and, if there is opposition, to narrow the areas of disagreement. 
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Rule 7(m) serves important institutional purposes, and this Court does not treat violations of 

the rule lightly. See Ellipso, Inc. v. Mann, 460 F. Supp. 2d 99, 102 (D.D.C. 2006). It is no 

answer that the litigants believe that conferring would be pointless. As Judge Hogan has 

stated: 

A meet and confer session is required under Local Civil Rule 7.1(m) 
regardless of whether or not the litigants believe it will be productive. 
Niedermeierv. Office of Max S. Baucus, 153 F. Supp. 2d 23, 27 (D.D.C. 2001) 
(Hogan; G.J.).- The purpose of this rule is "for litigants to attempt to resolve, 
or . . . narrow, the disputed issues to prevent unnecessary waste of time and 
effort on any given motion," not "to simply determine whether the motion will 
be opposed." Alexander v. FBI, 186 F.R.D. 185, 187 (D.D.C. 1999) 
(Lamberth, J.). 

Nwachukwu v. Karl, 223 F. Supp. 2d 60, 71 n.7 (D.D.C. 2002) (Hogan, C.J.); see also United 

States v. Set Applications Int'l Corp., 555 F. Supp. 2d 40, 47 (D.D.C. 2008). 

To be sure, the Court has occasionally stopped short of sanctioning an offending party, 

instead admonishing the party to comply with the rule in the future. Such cases, however, 

are the exception, not the rule; and the government, of all litigants, is not entitled to such 

leniency, especially where, as here, so much is at stake. See Gray Panthers v. Schweiker, 

716 F.2d 23, 33 (D.C. Cir. 1983) ("There is, indeed, much to suggest that government 

counsel have a higher duty to uphold because their client is not only the agency they 

represent but also the public at large."). 

Respondents also violated Rule 7(m) because they did not confer with counsel for 
each potentially affected Petitioner. This is not a class action. The litigation involves habeas 
petitions filed by or on behalf of individual petitioners. Accordingly, when Respondents 
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wish to file a motion affecting multiple Petitioners, Rule 7(m) requires them to confer with 
counsel for each such Petitioner. In these cases, Petitioners' counsel will endeavor to lighten 
Respondents' Rule 7(m) load by conferring with them on a collective basis. 

B. Granting The Motion Would Reward Respondents' Self-Help. 

Respondents obviously knew well before the August 29, 2008 deadline that they did 
not expect to meet the deadline. They could have alerted Petitioners' counsel and the Court 
that they intended to seek relief from the deadline, leaving enough time for consideration of 
their motion before the deadline. Instead, Respondents waited until literally the last minute 
on August 29, 2008 to file their motion for relief. By filing their motion so late, Respondents 
secured for themselves in substantial measure the very relief their motion seeks, without 
having to justify their request for relief to the Court. This practice should not be tolerated. 
As Justice Rehnquist, sitting as a Circuit Justice, stated in an analogous context: 

To use the technique of a last-minute filing as a sort of insurance to get at least 
a temporary stay when an adequate application might have been presented 
earlier, is, in my opinion, a tactic unworthy of our profession. 

Evans v. Bennett, 440 U.S. 1301, 1307 (1979) (Rehnquist, Circuit Justice). Indeed, the 

Seventh Circuit has rebuked the Department of Justice for filing a motion for an extension 

of time to file a brief on the day the brief was due, thereby securing the relief the government 

sought without a ruling on its motion. Ramos v. Ashcroft, 371 F.3d 948, 949-50 (7th Cir. 

2004) ("Filing motions in lieu of briefs, a form of self-help extension, has become 

increasingly common but is not authorized by any rule, either national or local.). The 

government, however, never learns. See United States v. Lloyd, 398 F.3d 978, 980 (7th Cir. 
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2005) (again deploring "the litigation strategy adopted by the United States"). The Court 
should strike Respondents' motion and sanction them to deny them any benefit from their 
last-minute self-help filing and to deter them from repeating this behavior. 

II. THE COURT SHOULD DENY RESPONDENTS' MOTION. 

A. Respondents Effectively Seek Leave To Miss Deadlines. 

The Court should deny Respondents' motion because they do not commit themselves 
to meeting future deadlines. Respondents' motion purports to seek "partial and temporary" 
relief from the deadlines set by the Court in the Scheduling Order. (Of course, there is noting 
"temporary" or "partial" about Respondents' request to move each monthly deadline back 30 
days.) In reality, however, Respondents claim a right to miss any future deadlines, leaving 
no doubt that they will consider any deadlines set by the Court purely aspirational. Thus, for 
example, Respondents state: "We expect to finish production of the first 50 returns on a 
rolling basis throughout September, and hope to achieve production of the returns at that rate 
each months thereafter." Resp'ts' Mot. at 4 (emphasis added). They state that they "will 
continue to strive to meet the 50-per-month requirement." Id. at 12 (emphasis added). 
Respondents offer only to do what they can, in their own fashion and at their own pace, to 
meet the Court's deadlines, and just too bad for Petitioners if Respondents do not come 
through. 
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B. Granting the Motion Would Prejudice Petitioners. 

This prejudice is self-evident and we need not belabor it. The Supreme Court in 
Boumediene, and this Court in these proceedings, have made the point in the most emphatic 
terms. Petitioners have been making the point since February 2002. It is past time to permit 
more delay. 

C. Respondents' Excuses For Delay Are Unpersuasive. 

Although Respondents profess to encounter difficulties in obtaining timely 
interagency clearance of newly drafted factual returns, these alleged difficulties are entirely 
within Respondents' control to resolve. Respondents decided to rely "extensively" on 
information not previously used to justify Petitioners' detention that they have designated as 
classified; they delayed compiling and reviewing the information, and they decided to 
include DOJ narratives. Resp'ts' Mot. at 3, 6. Such self-engineered hurdles cannot justify 
Respondents' delay. 

Respondents have had between twenty and fifty attorneys from DOJ and thirty 
attorneys from the DoD working full time on these cases. See id., Exh. B, Dell'Orto Decl., 
% 3; Exh. C, Katsas Decl. 1 5. According to Daniel J. Dell'Orto, Acting General Counsel of 
DoD, DoD's thirty-person team reviewed 1,900 classified documents in 30 days, working at 
a snail's pace of barely over 3 documents per person per day, excluding weekends. See 
Dell'Orto Decl. f f 5-7. Considering that the DTA and DoD's own regulations require annual 
reviews of detainee files to determine whether continued detention is warranted, DoD's 
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dismal performance is inexcusable (and casts considerable doubt on the thoroughness of its 
annual reviews). 

Although Petitioners have not been permitted to see (and therefore object to) the ex 
parte classified portions of the declaration submitted by CIA Director Michael V. Hayden, 
Director Hayden's unclassified declaration is sufficient to show that the government lacks 
any excuse for failing to meet this Court's deadline. Even after Boumediene was decided, on 
June 12, 2008, DOJ and DoD waited until July to assemble staff and resources. See Resp'ts' 
Mot. at 3. Moreover, according to Director Hayden, Respondents did not provide the first 
factual returns for CIA review until August 12, 2008, six weeks after Respondents first 
suggested a deadline of August 29, 2008, and two months after Boumediene was decided; 
and Respondents provided CIA with returns for the first fifty cases as late as August 25, 
2008. See Hayden Decl. \ 19. Between fifty and eighty DOJ and DoD lawyers, therefore, 
took well over a month from the issuance of this Court's scheduling order, and two months 
after Boumediene was decided, to generate even a single draft return for CIA review. Any 
burden Respondents must shoulder now results from their own decision to junk the original 
CSRT returns and instead start from scratch, and from their failure to allow themselves 
adequate time to do so. Cf. Boumediene v. Bush, 128 S. Ct. 2229, 2278 (2008) (Souter, J., 
joined by Ginsburg & Breyer, JJ., concurring) ("[W]hether one agrees or disagrees with 
today's decision, it is no bolt out of the blue."). 

Respondents profess to encounter difficulties in obtaining timely interagency 
clearance of amended factual returns. This excuse is not credible. The original proceedings 
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in first-filed habeas cases, involving habeas petitions on behalf of more than sixty Petitioners, 
prove the point. Respondents were able to assemble, submit for interagency classification 
review, and produce returns for more than fifty Petitioners within six weeks. Here, 
Respondents insist that it will take them about three months — nearly twice as long as in 
2004 — to do the same. 

Underlying Respondents' declarations explaining why Respondents have failed to 
meet the Court's deadline is not that they need more time to gather information, but that the 
CIA has decided that it must conduct a painstaking "line-by-line" review of classified 
information (Hayden Decl. ^[ 13) to determine what can be released to counsel who already 
have the security clearance required for access to this information. Ignoring their ability and 
willingness to produce classified returns to Petitioners in half the time four years ago, 
Respondents now assert that the time-consuming review is required before the information 
can be released outside the Executive Branch. Respondents cite no authority imposes such 
a requirement, and such a restriction on dissemination of classified information is not normal 
practice. (Kaplan Decl.). 

With all due respect, this self-imposed requirement is simply another delaying tactic. 
Director Hayden suggests that, notwithstanding their security clearances and the severe 
criminal and civil sanctions they would face for unauthorized disclosure of classified 
information, Petitioners' counsel cannot be trusted. This excuse also is not credible. Over 
the last four years, DoD has made available to cleared counsel in multitudes of habeas cases 
the classified information in Petitioner's CSRT records; Respondents have never alleged, 
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much less proven, that any counsel for Petitioners has improperly disclosed classified 
information. Yet Director Hayden now asserts that, if classified information is provided to 
counsel, "unauthorized disclosures ... are not only probable, but inevitable. Hayden Decl. 
Tf 12. The Director's concern with Petitioners' counsel would appear to be misdirected, as 
the mishandling of classified information by the Attorney General, the National Security 
Agency, and former CIA Director John M. Deutch, among others, attests. 

Petitioners do not now ask Respondents to declassify any information or to provide 
classified information to anyone not authorized to receive it. But in these cases, 
Respondents' own investigators, applying Respondents' own criteria, have determined that 
certain of the counsel for Petitioners are of sufficient integrity, loyalty, and reliability to be 
trusted with certain categories of classified information. After four years of experience, 
Respondents cannot now in good faith say that they cannot trust counsel to have access to 
these very categories of classified information. And Respondents certainly should not be 
permitted to use their unfounded mistrust of Petitioner"s counsel to impose a specially 
invented review process for the materials that they have decided to use, and then tell the 
Court that the process they have imposed upon themselves is so cumbersome and time- 
consuming that they cannot meet deadlines Respondents themselves proposed. And this 
special review process is particularly inappropriate here because, in the overwhelming 
majority of the habeas cases, the classified information Respondents rely upon is readily 
available to tens of thousands of individuals with appropriate security clearances (Kaplan 
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Deck), and there is no indication that more highly classified or more stringently controlled 
information will be used in the future. 

III. THE APPROPRIATE SANCTION IS DEFAULT AND A FINE. 

The Court cannot ensure that Respondents will comply with the Court's deadlines, 
subject to any extensions granted in individual cases, see Scheduling Order % 4, unless it 
makes Respondents pay a price for violating its deadlines. In the case of late-filed amended 
returns, the appropriate sanction for Respondents' violation of the August 29, 2008 is to 
automatically deny the late-filed motions, unless a Petitioner waives his objection to the late 
filing. In the case of late-filed original returns, the appropriate sanction is a fine of $ 10,000 
for each of delay. Such sanctions will deny Respondents any benefit from their violation of 
the August 29, 2008 and future deadlines. 

Petitioners have conferred with Respondents by telephone, as contemplated by Rule 
7(m), "to determine whether there is any opposition to the relief sought and, if there is 
opposition, to narrow the areas of disagreement." Respondents oppose the relief sought. 

CONCLUSION 

The Court should strike or deny Respondents' motion and order the sanctions 

described above. A proposed order has been submitted to the Court for its convenience. 
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Respectfully submitted September 8, 2008. 



ABDUL ZAHIR, PETITIONE] 



by: 




Rotrert A. Gensburg 
Attorney for Petitioner 
Fed. Bar ID #000243107 
P. O. Box 248 
St. Johnsbuiy, VT 05819 
(802) 748-5338 



